
Fehuarj'18, 1999

To: The Onset Proteetive League Exeeutft/e Comnittee

From: JobnT. Mo,mhan, Esq. ard pefer W. Teitelbaun, Esq.

Re: Iritial Research os the Dscision of 1915 axd the Decree of 1916

lt{otq R.ather than present you witlr a tpical "trawy'erlclient rnerxu,o'that is, one which

requires asarbsequent pbone caltr &om the cFee$ to the tranryer to &temdne oecgy ra&at

all the legalese mea&g we have d€cided to prese$f our frrdiugs of hw in what we hope

urill be a,nsre reder-friendly format. s/e have atternpled to anticipate what your

questions to us would be, and have provided flrswers to ttre quesfiorn. We hope that this

fonaet will pr*ve to be both educaticnal and easily decipherable.

l. what exretly ic fhe leg*l ftattrs of thc land pro*eeted by the Decrree of 1916?

Tho land protected by the Decree of Igtf occupies the legal satus ofaddicated
pubtric e*semenf. There me twc tJrlres ofdedicafd taryl; rtre frst Epe is tar,ert wlrich 15

actualty turnsd over to a public cofpcrat€ body, such as a tolvn or tlre stale" *t&ich then

becomes the owfier of tte lmd. This is wh* is acttrally rneant by "ddicated public land.'

ThE town or state is both the legalovrmer oftb land. and the quitable ornnrer ofthe

land' meaniug ttrat it oan use the hnd as it sws fit, s trong as the origimlperson who

dedisated the land did not iryose sore restrictions upon its trse. As both legat and

equitabie owner, legal titb rests in the to*n or statg and ia tbeor5l tte town or state rgay

alter the use{s) of the lard, subject to nhatever taws ariayappty. tprless the person wlro

transftrred t}le land tt the town or sta:te used qpecifib lan$age ffitrictiry the ure{s} af thE

ls - Thiswaswhatlrappeaedinthe 1975 ca:r'of Dunphyt.Commonweall&,wtrerethe

survivors ofa lnan ulfio dedicated a park in Rockland" MA. sued the st*e to prever$ a

fow-acre pfuce cf laad forever dedicflted as a park tom being tmnsfurmed into a state



?rocke-v rink and parkiqg lot. Since tbe odgltrat owrer had dedicxed the tand to tle Town

+iRoclclar4 rr.ifh i,fs scte ,useJhrever ta k for a paft the &ifscsatrhusetts S:uprenie

Judicbl Cowt found thal buiidittg a hockey riuk vrould violare the ter,lss of the dedication,

because using the land fcr a hockey ridc would be ineomist€ffi with its ddicated rfie as a

public park.

The secand type of dedicared had is that oftho dedisstd pnrblic easement. Tlds, is

vi'hat the lalld described inthe Deree of 1916 actually is. A dedicated public eaeemeat is

aetually o*ned by the legal title holder. In the case of the Decree lad, this wouH be the

""** heir(s) of ttre Wa:r fouily. (We have not perfornred a title search to date, since: 1)

you ftave not an:thorized *s to do so, and 2) since the informaticn is tiket5r readi$

otrtainable fr,om Marillu Knowltm. )

This does not mean, howevel, that th€ survi\riug Wralrft) nrayactually dc anythiag

with the land. In theory; they could, but practically speaking, ary Bse they naight have for

the trand would violate the ferms of its dedication as a place for bathirg bodif,c,

recreation and open spa{re f,orever. They uray sell the taaci to another, bra any subsequent

olltler is also bound by f}e terrns oJthe dedication There would be no mmket for such a

land sale, because the dedicated prblie eascment on the Decree, land rer&rs that land

valueless.

rf the land isn't owned by the publie, hsw does tfre public bare the right to usr

Under what is knotm as the dedication doctrine, a ldow,rer 1nay grant to the

publie certain riseq riglts ofway, e.to.. Aneaseilsat is rrerely the rigbt to enter upnn the

land of,anofher a'rd rnake use of it in some way. A dedicated prblic easemstt, rherefor6,

is the right oftlre public to enter onto the land f,aersther for defined ptnposes- The

dedicatisn oetrine is actualll'a braash ofcontract law: in effect, the original gmntor of
the land 'bonttrasts" radth the pubfic so that tlre public rnay use the land, and ju# as a
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bgislative body, as stated in the united states constirutioq rnay not..impair" (e.g.,

intsfere withi an exisl4g coatract, flor can a legisXature alter the tecns of the -oontract '
which cr€at€s the dadication oftand.

3. WLat exlctty is reqnired fsr land to be *d*dic*ted?'

A dedication requires two steps: an actual dedieation of the land for a specific

use, as well as an acceptan:ee by the publi.c. Ir1t&e case ofthe Deqw hnd, the

N{assac}rusetts Suprerne }udiciatr Court {*SJC"J found that the lmd was dedicated under

t*o r"gul ttr*i*" trn their 1gi5 decision m Attorney General v. awet Bay Grave

Associstion; theynoted tbat the development plan filed in 18?8 in the F$mouth County

Register ofDeeds sho'ws tlrat ceitain qpaces of lurd had been inrplbd to be reserved as

parklands, beaches, etc', for trse by the public. Under trrresent law, a developrnent plan is

imufficient by itself to prove thal a dedieation took place; the SJC noted also, however,

that the Onset Bay Grove Association {"-OBGA') rmde oral repr€s€ntatioas to the

purchasers ofthe house lots it sold that the lands later covered in the Decr,ee cf l9l6
would rernain open to publi,c use. Urder the laur atthat time, and througb tbe preserd,

oral represedatisfis,ars suffcieat to create alr inrptied dedication, aad na *foilrialities,,n

i'e., recorded dedq *'riftea lnentiso ofthe dsdicatios in the purctrase ad sal€

Agreenents for the lots, etc., were necessafy_

Acce@nce of a dedieation of land msy ocsur in sever.al ways. A tcwrr" or state,

rnay fonnafly ac{ept the dedlcaibn, or, as ia the case ofthe Decree lffid, tlp publie cgry

use the land for a period of tinne. While dre SJC noted w,Attorney General v.Anset Bqt

Gr,sve Assadarton that the public had been using tle larid fur rnore than twenfy years,

tlrere is nc fired legat pedcd of public sse $ihich iwst elapse be re a dedication is

considered to be accepted

3. ltshcf was theDecree land dedicated fcr?



Th€ SJC stated in its 19i5 that:

o'...k was elearly indicated dur, with the exr:eptionofcne wlurf the whole of the
rarater &ont was tc 'be left open and unobstnleted, and ttet uo part of it rans to b€
sold fur or occupied bv bmildings; that tha associatioa dedicated to the prb,lic the
whole ofthe strore as fl barhing beffitL park and openspace/oreuer fltaiics
mine)...that the,..parks, streets, averules, paft$ ard slnre &onts fur bathing,
boating and fishing..,rrcre dedicated to the public forever gtalics mine) for sueh
use by the pubtric...*

In the Decree of tr916 which followed the l9i5 SJC decision, the Court ordered that all

structlres, feaces, pims, eta, which had benpl$ up *n the Decree land be rernoved,

except for theuratef statdpipe and the $fttr{ as tlese structures interftrEd with the dghfs

of the ptrblic to entef, and use the land for the abeve-stated prqposes of bathing boating.

fishin& paiks and open spa€e. The Decree of 1916, by the r*ay. rxras actudly the

coun-ordered rcnredy which put ''tee,flf into its decision of tr9i5 nAnorney General v.

Onset Boy Grarrc Aevociatian ,Ahhough many people concentaiE on the De+:re€ of 1916

as the "source" of the publiek rights tc ure the hn{ it was nrerely a follow-up to the tr9i5

deisior4 where the legal basis for the dedicated public easeirent is fouud.

4. Are tbe 1915 D.ecision and the t916 Deree Still Strang Leg*I Daenments?

They most certainly are. [n fact, our resemch c.onfirsred tbat beyond a doubt. Th
Dunplw v. Conemanuryalth case noted aba!€ states that ufun a dedication is rnade

forever, it meass forever Nor is tiis notion cf *f,orever is forever" peculiar to

Massaeh*setts hw. Ivfasrs@hrsetts law eoneerning dedbatjoa follows ttre'hmjority:'

rules, which meetrs me,re$ thct most $ates follow tl,e sanre generatr principles regarding

dedicarion The orreru&ekaing majorify ofstetes have fcrrrd that "furever is forevet''; our

research ofthe b.w in rnonp than fwesy s*ates showed thai oniy Lor$siana {whose law

derives from the Napoleonic Code, rather ttrlan the English Comrnon Law., as does the law

in every other state) altrows their legistratrne to alter the uses for which lard has been

dedicated, Oklatrrorn's Suprerne Courf, for exarnple, refirsed to allowadedicated



roadway to be &g up so thar sews linescould be iffitalfud- The Suprerre Cou*s of

Kafrsa& Oregoq Minnesota arnong sthers, bve allheld drat propertywhichhas bee*

dedicated for a patictrlar pirrpose carffist be upd for otler'tncursistd* prlfposes.

Legally, '"inconsistenf'would rnean that a to"wn cannottsrn a ptrk into ahockeyrirk, or

firrlr a forest into an airport.

In sunr, orir research actrm$y strogthene4 our vierr that the Decisbn of, I9l5 and

the Decree of 1916 are strong and binding legal documerts. It is also worthy to note that

it was the Comrnonwealthls highest court whiclr, iE essence, "found' thd a dedicatio* flr

particuhr purpoge5 ftd alkea plxe; sinee thc ,gJC k aheady spoken on the issue, if is

incorrseivabb to r'rna€:ine that any court in thE Comnonwealth wouH be so facllmrdy as to

fud otherwise.

5. What is the Tolvnos Rele Concorning tle Fscrec Land?

The Town's role is tLxat of,a tnrste tbr the land- The Tow4 ui:on the effeetive

finding of a dedicated public easeurent back in 1915, assunaEd its role cf tru$e€ at thar

time-- As ttltstee, tLre town's role is to nffie$ ensre that th€ D€cree lsad is used on$ for

its dedicated p1rrposos. The Town does not oum the,Iaud; tbe Tovar nray not use the land

as it sees ft; the Town n:ay CInly aot tc eirsrre that tk ptrrposes for whieh the land was

dedicated, e-g-, bathing, boatft€, fisldng, parks and open space ar€ rnet. This notion of the

To'*m *s tnrstee o.v€t.tha qqcree lsndis w,e[estaHishedby'ease }ani asd'bgrsatutet"bo*''

in lvlasschusetts and iaother shtes.

6. Sirrv No One IIas Ev+rChailenged tht Town When It trIas Violstsd the Deeision

nnd thsDeeree ir ths P*st, Can Anyene Chelleugethe Town i,f It Dccid€s to Further

Encroneft Upon the Land?

In a word- absolutef. Afthough Massachusefts courts bave not ruled directiy

upontfte issp+f whether sittingupoao*e's rights to chalbnge a past collff#!-us€ of



dedicated prblic trand prolubitsone &omchaXkngiuga current encroaeknEnto other states

I-uva found thd a munieipelity's ryonsibilfty to the ddieator's inter* was Rot excused b1,

the fact tlnt past cornrary uses had gone uncbllenged. {As noted above, Massachusetts

dces follow the'lnajority" rule regarding dedication issres.) In other words, the pubtric's

riglrt is forever enforseabi€, and there is ao "stafi$eof lffialbns" or eths legal defcns€ 'l

available to the Town wten it attenpts to Fnd t&e decroe hnd to a conhary ffic. Ia our

opinion, this als rtreans that, sLouH you so desire, pas violations bythe Town ofttrc

dedicated rses, zuch as the Jcnes' }{arina's encroachrnnt on tbe Decree hnd" could be

7. Can fhe Massachu$effs Lqgirtr*fure Do Wkat Il Wants With fhe Decrec Land?

Na, it unynot, As noted nDanphjrv. Camnonweslth. the state maynot emer

into dedieated land and aiter its w. Agan" a didieatioo purpose, when coupled w,ith

words litrce "{'orener,'o'In perpetuity,o'etc., q/ill be famrd to be t}€ sole use.fer the lard,

and the Cornnronwsalth tike fhe Tolln, is barred from making insoosistsnt uses of,fhe

land. Thi,s, agaiir, is the majority rule aumng the states, md Massachusetts follows the

mjorfu rule.

8. What iB fhe $f*tes of tle 6Town PieP or Gaset Be*e&? Can fbe Town Lieense

Priva-tq" For'Pr-afl t$:sinrss;ca to U-q.e.. I+t

This is somerrtnt ofan open question, as we have not researshed tb stafns oftlc

Fier at this point, since we felt it best to wait rmtii there was more defisite word as t* its

potertialderrcIopfiest aad eryanslqforprivateproft before$recormrficed wsrkin this

area, Th, PiEr nras onE oftws structtrrcs which were, allor*'pd to remain on Decrec lacd

b6ck in 1916. $&rether &b reans that the Pier ib part ofthe land, ar is a sqmrate, :

Tosffr-o'rfrmed structure rp?rbh was allowd to remain upoc tlre lmd, is rnclear to us al this

tirne.



Tlrere is, howe$er, a dgniffca"rr amounl of mse law m4g tle '@iority nde"

states vrhich stdstlnlmudcillalities ad *atelegislanres ffiry EIlt sellor appmpriate

lads fbr the use by or for ft€ bene& of prirmre iuorests.

Conclusi'on

In our opiniarl rhe Decision of 1915 ad the Decree of 1916 rc stoongn .purerful

documents which offerperpetual prot*ctioo to tbr covered bnds to be used *lely f'or the

Fnnposos for which they were &dicated. As to a potential coa,fl** beturceo d€dicated
i'i'i:i!eiiir{.:rtr*+n.*+a ffiHffiE;; #o"ffiut il ioJ;lt"a ;; * p'* ; be;os beacil

dsdiration law is not quite m precise as in otk area* trn thet regad, other sonraes of

law we have not researe&ed to dde, sreh as environment*l hw, might prove to be of 'sahre

ir mintaining theDeerae Imd intbeir pr€s€rd eondition We woukl be gladto be of

service to you in any ftrther action yo$rmy wishto take ryarding the surus of ths

Decree land.

Vety fuly yours)

bnJn^--r9, 
dF^dnFI*\-

fotrnT" lvlonsh& Esq.

i**r-f^,-'
*.,..';;-.'-;,;,;;i;; t::'; ; ;' :' : t:::: : i : i :: :':' : - ;'- "



Addendum to the Legal Opinion of Peter W.Teitelbaum, Esq.

Afticle 1. Land in Onset was dedicated to the Public via the findings of the
Massachusetts Supreme Judicial Court ISJC].

The Warr family does not own the land. tt is owned by the Public. The Onset

Bay Grove Association could not sellthe land nor could the Warr family.

The Court ordered that the land could not be sold, transferred, leased or

conveyed.

The deeds are still in the name of the Onset Bay Grove Association. They are in

the Plymouth County Registry of Deeds in the registered land section. There are

copies of the deeds in the Wareham Town Hall. Some are in Book 1914 of the old

records.

Article 3. The Town of Wareham accepted the formal dedication of the land at a

town meeting in t9t7 and thus entered into a legal contract with the Public.

Article 5. The Town became trustee of the land in 1917 when it accepted the

dedication.

Article 5. Jones' Marina is now the Stonebridge Marina.

The Town was challenged by the Committee to Save Onset's Beaches beginning

in 1985 and on other occasions since. That's why the Onset Boat Ramp is "free."

One of the largest, potential money makers for the Town of Wareharn is "free."
Hasnlt anyone wondered why? Perhaps it's because it was proven that the Town

doesn't own the land, and the State found out that it hadn't any right to issue any

permits regarding it. The Department of Environmental Protection hasn't any

authority to issue any permits, for any type of construction, on any part of our

dedicated land. lt can only enforce the law as it did when the Town decided to

cut down the trees on the bluffs a few years back.

Article 8.

The only pier that was allowed to remain, according to the SJC, was the

Association Wharf located in front of Kennys. ln 1917 the Town tried to buy it but

the owners wouldn't sell. The Town then built a 'T wharf exactly like it, on the



site of our present pier. They built it in defiance of the Court which had ordered

that the land there was to remain "open arid unobstructed. The present pier,

built in 1938, replaced the one built in L9L7. Both were built on part of the

dedicated land.

Re: Conclusion

Unless things have changed, under Chapter 91 of the Wetlands Protection Act,

the Onset Boat Ramp would be considered a structure. According to the SJC, the

whole of the waterfront, with one exception, was to be left "open and

unobstructed." Those rules would apply to any other obstructions, whether
placed there by the Town or by a private individual. As Selectman Teitelbaum has

stated, "past violations by the Town of the dedicated uses", "could be reversed."

While it's important to guard our dedicated open spaces and stop their

takeover by the Town, it's also important for all of us to find out whether the

SJC's ruling applies to our streets. ln the case of the People of Onset v the Onset

Bay Grove Association, in regards to the streets, avenues, boulevards and

pathways, you will find the wording "free use", "dedicated to the public", "duly

accepted by same", and also the most important word of all......"forever." Under

the law the wording "forever" or "in perpetuity' constitutes a dedicated public

trust. Since an owner may dedicate his land for whatever use he wishes, as the

Court declared the Onset Bay Grove Association did, it must be accepted and held

for that use only. The OBGA owned the open land in Onset, not the Town. lf the

streets etc. were dedicated to the free use of the public forever, by the OBGA,

and the Town accepted the dedication, wouldn't that then mean that it would be

against the law for the Town to charge a parking fee? This is part of the argument

put forth, by the Concerned Citizens of Onset to the Attorney General, in a letter
sent to her on July 23'd. We made reference to the Onset case regarding our

rights and sent her all of the related documents. We also sent the petitions

containing over 300 signatures.

At this time we haven't any alternative but to wait. Hopefully she'll consider

what we sent important enough to act on it. Then again, as many politicians do,

she may consider it wastebasket rnaterial. That would be regrettable, and a real

shame if our only recourse was the internet.


